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,Q KLV EULHI� 0DFNH\ DVVXPHV WKDW FRPSHWHQF\ LV D IDFWXDO ILQGLQJ�

EXW KH QHYHUWKHOHVV DUJXHV WKDW WKLV FDVH ILWV ZLWKLQ WZR RI � �����G�¶V
H[FHSWLRQV� +H ILUVW FRQWHQGV WKDW WKH H[FHSWLRQ VHW IRUWK LQ � �����G����
DSSOLHV EHFDXVH KH ³GLG QRW UHFHLYH D IXOO� IDLU� DQG DGHTXDWH KHDULQJ LQ
WKH 6WDWH FRXUW SURFHHGLQJ�´ ,Q WKH LQVWDQW FDVH� WKH VWDWH WULDO FRXUW KHOG
D KHDULQJ RQ 0DFNH\¶V PRWLRQ IRU D SV\FKLDWULF HYDOXDWLRQ� EXW� ILQGLQJ
WKDW 0DFNH\ SUHVHQWHG QR FRQYLQFLQJ HYLGHQFH RI LQFRPSHWHQF\� LW
GHFOLQHG WR RUGHU D SV\FKLDWULF HYDOXDWLRQ RU DQ\ IXUWKHU FRPSHWHQF\
KHDULQJV� 0DFNH\ GRHV QRW SUHPLVH KLV DUJXPHQW RQ DQ\ GHIHFW LQ WKH
VWDWH FRXUW KHDULQJ RQ KLV PRWLRQ� UDWKHU KH DUJXHV WKDW � �����G����
DSSOLHV EHFDXVH QR HYLGHQWLDU\ KHDULQJ RQ WKH TXHVWLRQ RI KLV FRPSHWHQF\
ZDV KHOG� 6HFRQG� 0DFNH\ DUJXHV WKDW ³WKH PDWHULDO IDFWV ZHUH QRW
DGHTXDWHO\ GHYHORSHG DW WKH 6WDWH FRXUW KHDULQJ´ SXUVXDQW WR WKH H[FHSWLRQ
FRQWDLQHG LQ � �����G����� 7KLV DUJXPHQW� WRR� LV EDVHG VROHO\ RQ WKH WULDO
FRXUW¶V UHIXVDO ³WR KROG DQ HYLGHQWLDU\ KHDULQJ DW ZKLFK FRXQVHO IRU 0U�
0DFNH\ FRXOG KDYH WKH RSSRUWXQLW\ WR SXW IDFWV LQWR HYLGHQFH RQ WKH LVVXH
RI KLV FRPSHWHQF\�´ 3HW¶U %U� DW ��� +RZHYHU�0DFNH\¶V DUJXPHQWV ZHUH
LPSOLFLWO\ UHMHFWHG E\ WKH &RXUW LQ)XOIRUG� ,Q)XOIRUG� WKH VWDWH WULDO FRXUW
UHFHLYHG HYLGHQFH RQ WKH GHIHQGDQW¶V PRWLRQ IRU D SV\FKLDWULF HYDOXDWLRQ�
EXW LW UHIXVHG WR RUGHU D IXUWKHU LQTXLU\ LQWR WKH GHIHQGDQW¶V FRPSHWHQF\�
'HVSLWH WKH IDFW WKDW QR HYLGHQWLDU\ KHDULQJ RQ FRPSHWHQF\ KDG EHHQ
FRQGXFWHG E\ WKH WULDO FRXUW� WKH 6XSUHPH &RXUW DFFRUGHG WKH WULDO FRXUW¶V
FRPSHWHQF\ GHWHUPLQDWLRQ D SUHVXPSWLRQ RI FRUUHFWQHVV� )XOIRUG� ���
8�6� DW ����
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SURFHHGLQJ�
��� WKDW WKH DSSOLFDQW ZDV DQ LQGLJHQW DQG WKH 6WDWH FRXUW� LQ
GHSULYDWLRQ RI KLV FRQVWLWXWLRQDO ULJKW� IDLOHG WR DSSRLQW
FRXQVHO WR UHSUHVHQW KLP LQ WKH 6WDWH FRXUW SURFHHGLQJ�
��� WKDW WKH DSSOLFDQW GLG QRW UHFHLYH D IXOO� IDLU� DQG
DGHTXDWH KHDULQJ LQ WKH 6WDWH FRXUW SURFHHGLQJ� RU
��� WKDW WKH DSSOLFDQW ZDV RWKHUZLVH GHQLHG GXH SURFHVV RI
ODZ LQ WKH 6WDWH FRXUW SURFHHGLQJ�
��� RU XQOHVV WKDW SDUW RI WKH UHFRUG RI WKH 6WDWH FRXUW
SURFHHGLQJ LQ ZKLFK WKH GHWHUPLQDWLRQ RI VXFK IDFWXDO LVVXH
ZDVPDGH� SHUWLQHQW WR D GHWHUPLQDWLRQ RI WKH VXIILFLHQF\ RI
WKH HYLGHQFH WR VXSSRUW VXFK IDFWXDO GHWHUPLQDWLRQ� LV
SURGXFHG DV SURYLGHG IRU KHUHLQDIWHU� DQG WKH )HGHUDO FRXUW
RQ D FRQVLGHUDWLRQ RI VXFK SDUW RI WKH UHFRUG DV D ZKROH
FRQFOXGHV WKDW VXFK IDFWXDO GHWHUPLQDWLRQ LV QRW IDLUO\
VXSSRUWHG E\ WKH UHFRUG>�@
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7KH SUH�$('3$ YHUVLRQ RI � �����G�� ZKLFK JRYHUQV WKLV FDVH�

SURYLGHV�
,Q DQ\ SURFHHGLQJ LQVWLWXWHG LQ D )HGHUDO FRXUW E\ DQ

DSSOLFDWLRQ IRU D ZULW RI KDEHDV FRUSXV E\ D SHUVRQ LQ FXVWRG\
SXUVXDQW WR WKH MXGJPHQW RI D 6WDWH FRXUW� D GHWHUPLQDWLRQ DIWHU
D KHDULQJ RQ WKH PHULWV RI D IDFWXDO LVVXH� PDGH E\ D 6WDWH FRXUW
RI FRPSHWHQW MXULVGLFWLRQ LQ D SURFHHGLQJ WR ZKLFK WKH DSSOLFDQW
IRU WKH ZULW DQG WKH 6WDWH RU DQ RIILFHU RU DJHQW WKHUHRI ZHUH
SDUWLHV� HYLGHQFHG E\ D ZULWWHQ ILQGLQJ� ZULWWHQ RSLQLRQ� RU RWKHU
UHOLDEOH DQG DGHTXDWH ZULWWHQ LQGLFLD� VKDOO EH SUHVXPHG WR EH
FRUUHFW� XQOHVV WKH DSSOLFDQW VKDOO HVWDEOLVK RU LW VKDOO RWKHUZLVH
DSSHDU� RU WKH UHVSRQGHQW VKDOO DGPLW²

��� WKDW WKH PHULWV RI WKH IDFWXDO GLVSXWH ZHUH QRW UHVROYHG
LQ WKH 6WDWH FRXUW KHDULQJ�
��� WKDW WKH IDFWILQGLQJ SURFHGXUH HPSOR\HG E\ WKH 6WDWH
FRXUW ZDV QRW DGHTXDWH WR DIIRUG D IXOO DQG IDLU KHDULQJ�
��� WKDW WKH PDWHULDO IDFWV ZHUH QRW DGHTXDWHO\ GHYHORSHG DW
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7KH IRUPHU �� 8�6�&� � ���� SURYLGHG WKDW ³>D@Q DSSHDO PD\ QRW EH

WDNHQ WR WKH FRXUW RI DSSHDOV IURP WKH ILQDO RUGHU LQ D KDEHDV FRUSXV
SURFHHGLQJZKHUH WKH GHWHQWLRQ FRPSODLQHGRI DULVHV RXW RI SURFHVV LVVXHG
E\ D 6WDWH FRXUW� XQOHVV WKH MXVWLFH RU MXGJH ZKR UHQGHUHG WKH RUGHU RU D
FLUFXLW MXVWLFH RU MXGJH LVVXHV D FHUWLILFDWH RI SUREDEOH FDXVH�´ $('3$
DPHQGHG WKLV SRUWLRQ RI � ���� WR SURYLGH�

�F���� 8QOHVV D FLUFXLW MXVWLFH RU MXGJH LVVXHV D FHUWLILFDWH RI
DSSHDODELOLW\� DQ DSSHDO PD\ QRW EH WDNHQ WR WKH FRXUW RI DSSHDOV
IURP²

�$� WKH ILQDO RUGHU LQ D KDEHDV FRUSXV SURFHHGLQJ LQ ZKLFK
WKH GHWHQWLRQ FRPSODLQHG RI DULVHV RXW RI SURFHVV LVVXHG E\
D 6WDWH FRXUW� RU
�%� WKH ILQDO RUGHU LQ D SURFHHGLQJ XQGHU VHFWLRQ �����

��� $ FHUWLILFDWH RI DSSHDODELOLW\ PD\ LVVXH XQGHU SDUDJUDSK ���
RQO\ LI WKH DSSOLFDQW KDV PDGH D VXEVWDQWLDO VKRZLQJ RI WKH
GHQLDO RI D FRQVWLWXWLRQDO ULJKW�
��� 7KH FHUWLILFDWH RI DSSHDODELOLW\ XQGHU SDUDJUDSK ��� VKDOO
LQGLFDWH ZKLFK VSHFLILF LVVXH RU LVVXHV VDWLVI\ WKH VKRZLQJ
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7KH UDSH DQG DUPHG UREEHU\ RFFXUUHG RQ $SULO ��� ����� 'U�
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0DFNH\ DOVR FKDOOHQJHV WKH IROORZLQJ UXOLQJV DV YLRODWLYH RI GXH

SURFHVV� ��� WKH DGPLVVLRQ RI 'U� &KHDWKDP¶V WHVWLPRQ\� ZKLFK ZDV
DOOHJHGO\ EDVHG RQ DQ LQDGHTXDWH H[DPLQDWLRQ� DQG ��� WKH OLPLWLQJ RI WKH
WHVWLPRQ\ RI GHIHQVH ZLWQHVV (PDQXHO &UDQIRUG� :H KDYH FDUHIXOO\
UHYLHZHG WKHVH FODLPV DQG ILQG HDFK WR EH ZLWKRXW PHULW� 7KH DGPLVVLRQ
RI 'U� &KHDWKDP¶V WHVWLPRQ\ ZDV SURSHU� 'U� &KHDWKDP ZDV FHUWLILHG DV
D VSHFLDOLVW LQ SV\FKLDWU\ E\ WKH $PHULFDQ %RDUG RI 3V\FKLDWU\ DQG
1HXURORJ\� KLV WHVWLPRQ\ ZDV UHOHYDQW� DQG 0DFNH\ KDG WKH RSSRUWXQLW\
WR FURVV�H[DPLQH KLP DERXW WKH EUHYLW\ RI WKH H[DPLQDWLRQ� 0DFNH\ KDV
DOVR IDLOHG WR VKRZ WKDW WKH WULDO FRXUW¶V OLPLWLQJ RI &UDQIRUG¶V WHVWLPRQ\
GHSULYHG KLPRI D IXQGDPHQWDOO\ IDLU WULDO� DV&UDQIRUG¶V WHVWLPRQ\ GLG QRW
JR GLUHFWO\ WR WKH TXHVWLRQ RI 0DFNH\¶V OHJDO LQVDQLW\�
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$W WKH WULDO� RQ FURVV�H[DPLQDWLRQ 0DFNH\¶V FRXQVHO DVNHG 'U�

&KHDWKDP LI KH KDG UHYLHZHG'U� &RQUR\¶V UHSRUW SULRU WR KLV H[DPLQDWLRQ
RI 0DFNH\� 'U� &KHDWKDP DQVZHUHG WKDW KH KDG� DQG XSRQ GHIHQVH
FRXQVHO¶V UHTXHVW KH WKHQ UHDG WKH GLDJQRVLV IURP WKH UHSRUW WR WKH MXU\�

<HV� VLU� WKH GLDJQRVLV² DQG ,¶P TXRWLQJ IURP WKLV IRUP²

LV ³VFKL]RSKUHQLD� FKURQLF� XQGLIIHUHQWLDWHG W\SH� PRGHUDWH�

PDQLIHVWHG E\ IODWWHQHG DIIHFW� DXWLVWLF LGHDWLRQ� KDOOXFLQDWLRQV�

GHOXVLRQV� LGHDV RI UHIHUHQFH DQGSHUVHFXWLRQ� DSSUHKHQVLYHQHVV�

ZLWKGUDZDO� IHHOLQJV RI XQUHDOLW\� DQG D ODFN RI LQVLJKW RU PXFK

VRXQG MXGJPHQW LQ DQ LPPDWXUH� LQDGHTXDWH SHUVRQ RI ORQJ�WHUP

VFKL]RLGDO RULHQWDWLRQ�>´@

-�$� DW ��� �&KHDWKDP 7HVW���
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7KLV FDVH LV WKHUHIRUH VXEVWDQWLDOO\ GLIIHUHQW WKDQ %HQQHWW� ,Q

%HQQHWW� ZH JUDQWHG KDEHDV UHOLHI RQ WKH EDVLV RI WKH WULDO FRXUW¶V UHIXVDO

WR JUDQW DQ RYHUQLJKW FRQWLQXDQFH VR WKDW WKH GHIHQGDQW FRXOG VHFXUH WKH

DWWHQGDQFH RI D VXESRHQDHG ZLWQHVV� 6HH %HQQHWW� ��� )��G DW ���� $W

WULDO� WKH GHIHQGDQW WHVWLILHG WKDW KH NLOOHG WKH YLFWLP EHFDXVH KH WKRXJKW

VKHZDV UHDFKLQJ IRU D NQLIH� WKH VXESRHQDHG ZLWQHVVZRXOG KDYH WHVWLILHG

DERXW WKH YLFWLP¶V UHSXWDWLRQ IRU YLROHQFH DQG WKH OLNHOLKRRG WKDW WKH

YLFWLP ZRXOG KDYH DWWDFNHG VRPHRQH ZLWK KHU NQLIH� 6HH LG� DW ����

8QOLNH WKH LQVWDQW FDVH� WKH GHIHQGDQW LQ %HQQHWW PDGH D SURSHU VKRZLQJ

RI WKH QDWXUH RI WKH H[SHFWHG WHVWLPRQ\� ZKLFK ZRXOG XQGRXEWHGO\ KDYH

EHHQ IDYRUDEOH WR WKH GHIHQGDQW�
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7KH 6XSUHPH &RXUW KDV H[SODLQHG� LQ WKH FRQWH[W RI DQDO\]LQJ D

FODLP WKDW D GHQLDO RI D FRQWLQXDQFH GHSULYHG WKH GHIHQGDQW RI KLV
FRQVWLWXWLRQDO ULJKW WR FRXQVHO�

7KH PDWWHU RI FRQWLQXDQFH LV WUDGLWLRQDOO\ ZLWKLQ WKH
GLVFUHWLRQ RI WKH WULDO MXGJH� DQG LW LV QRW HYHU\ GHQLDO RI D
UHTXHVW IRU PRUH WLPH WKDW YLRODWHV GXH SURFHVV HYHQ LI WKH SDUW\
IDLOV WR RIIHU HYLGHQFH RU LV FRPSHOOHG WR GHIHQGZLWKRXW FRXQVHO�
&RQWUDULZLVH� D P\RSLF LQVLVWHQFH XSRQ H[SHGLWLRXVQHVV LQ WKH
IDFH RI D MXVWLILDEOH UHTXHVW IRU GHOD\ FDQ UHQGHU WKH ULJKW WR
GHIHQG ZLWK FRXQVHO DQ HPSW\ IRUPDOLW\� 7KHUH DUH QR
PHFKDQLFDO WHVWV IRU GHFLGLQJ ZKHQ D GHQLDO RI D FRQWLQXDQFH LV
VR DUELWUDU\ DV WR YLRODWH GXH SURFHVV� 7KH DQVZHU PXVW EH IRXQG
LQ WKH FLUFXPVWDQFHV SUHVHQW LQ HYHU\ FDVH� SDUWLFXODUO\ LQ WKH
UHDVRQV SUHVHQWHG WR WKH WULDO MXGJH DW WKH WLPH WKH UHTXHVW LV
GHQLHG�

8QJDU Y� 6DUDILWH� ��� 8�6� ���� ��� ������ �FLWDWLRQV RPLWWHG��
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(YHQ WKH SURVHFXWLRQ UHFRJQL]HG DQG DOHUWHG WKH VWDWH WULDO FRXUW WKDW

LW ZDV SUREOHPDWLF WR DOORZ WKH WULDO WR SURFHHG ZLWKRXW VRPH H[SHUW
WHVWLPRQ\ LQ VXSSRUW RI WKH GHIHQVH�

�
,QGHHG� WKH RQO\ %HQQHWW IDFWRU WKDW PLOLWDWHV LQ 0DFNH\¶V IDYRU LV

WKH QRQ�FXPXODWLYH QDWXUH RI 'U� &RQUR\¶V WHVWLPRQ\�
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$W WKH KHDULQJ� 0DFNH\¶V FRXQVHO H[SODLQHG RQO\ WKDW 'U� &RQUR\

ZDV WRR LOO WR WUDYHO DQG RIIHUHG DQ DIILGDYLW WR WKDW HIIHFW�
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